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DECI SI ON

Appear ances: Anne T. Knauff, Esq., O fice of the Solicitor
U S. Department of Labor, Nashville, Tennessee,
for Petitioner;

Hobart W Anderson, President, Spurlock M ning
Conmpany, Inc. and Sarah Ashley M ning Conpany,
Inc., Ashland, Kentucky, for Respondents

Bef or e: Judge Melick

These consol i dated cases are before me upon the petitions
for civil penalties filed by the Secretary of Labor pursuant
to section 105(d) of the Federal M ne Safety and Heal th Act
of 1977, 30 U.S.C. 801, et seq., the "Act," chargi ng Spurl ock
M ni ng Conpany, Inc. (Spurlock) with 13 violations and seeking
penalties of $1,197 for those viol ations and chargi ng Sarah
Ashl ey M ning Conpany, Inc. (Sarah Ashley) with 76 viol ations
and seeki ng amended penalties of $7,382 for those
vi ol ati ons. (Footnote 1)

There is no dispute that the violations were comitted
as alleged nor is there dispute concerning the Secretary's
findings of gravity and negligence under Section 110(i) of
the Act as noted on the face of the chargi ng docunents. (Footnote
2) It is also undisputed that Respondents are snmll operators
and that they are no longer in business. |In spite of this
undi sput ed evi dence, Respondents neverthel ess assert that the
proposed penalties would affect their ability to continue in
busi ness. Clearly, however, since they are no |onger engaged
in business, the proffered excuse is no longer relevant. The
financial condition of Respondents is now only an issue of
1 Docket Nos. KENT 92-323, KENT 92- 324,
KENT 92-608, KENT 92-609, KENT 92-701, KENT 92- 836,
KENT 92-837, KENT 92-838 and KENT 92-889 were
consol idated for purposes of this decision follow ng
heari ngs on Septenber 4, 1992, after the parties
stipul ated that the evidence taken at those hearings
woul d apply as well to these cases.
2 Section 110(i) of the Act provides, in part, as follows:
"I'n assessing civil nonetary penalties, the Conmm ssion
shal|l consider the operator's history of previous violations,
the appropriateness of such penalty to the size of the business
of the operator charged, whether the operator was negligent,
the effect on the operator's ability to continue in business,
the gravity of the violation, and the denonstrated good faith
of the person charged in attenpting to achieve rapid conpliance
after notification of a violation."
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collection and while the Secretary may have to stand in
line with other creditors this is no |onger an issue under
Section 110(i) of the Act.

In any event, the Commi ssion has |ong held that absent
proof that the inposition of authorized penalties would
adversely affect an operator's ability to continue in
business it is presunmed that no such adverse affect would
occur. MSHA v. Sellersburg Stone Co., 5 FMSHRC 287 (1983),
aff'd 736 F.2d 1147 (7th Cir., 1984). Hobart Anderson, a
certified public accountant with a masters degree in business
adm ni stration and 15 years experience in public accounting,
testified at hearing on behalf of the Respondents. Anderson
i ncor porated Spurlock around 1987 and incorporated Sarah Ashl ey
in 1988 or 1989. They are closely-held corporations and
Anderson is president and chief operating officer of both.
Hobart Energies, Inc. (Hobart) owns 100 percent of the stock
of Sarah Ashl ey, Spurlock and 13 other corporations apparently
also intermttently engaged in the coal mning business, and
Ander son owns 25 percent of the stock of Hobart. Anderson
and former accounting partner David Giffith are the only
two officers and directors of all these subsidiaries. Anderson
sets corporate policy and is responsible for the managenment of
Spurl ock and Sarah Ashl ey.

The financial evidence presented by Anderson primarily
consists of state and Federal corporate tax returns, unaudited
bal ance sheets, notices of tax and other |iens, and copies of
court pleadings apparently involving litigation by creditors
agai nst the Respondents and Hobart Anderson personally. While
this evidence in itself, as noted by the Secretary in his
brief, may not be sufficiently reliable to provide a basis to
eval uate the inpact of the proposed penalties, it is in any
event too limted in scope. It is clear fromthe evidence in
these cases that the rel evant operating enterprise for eval u-
ating the criterion at issue nmust include not only Spurl ock
and Sarah Ashl ey but also, under either an equity theory or an
alter ego theory, the individual sharehol ders of the Iarger
operating enterprise.

Under applicable Kentucky |aw, under either theory
the followi ng factors nmust be consi dered when determ ning
whether to pierce the corporate veil: (1) undercapitalization;
(2) failure to observe corporate formalities; (3) nonpaynent
or overpaynment of dividends; (4) siphoning of funds by ngjor
shar ehol ders; and (5) guarantee of corporate liabilities by
maj or sharehol ders in their individual capacities. Wite
v. Wnchester Land Devel opnent Corp., 584 S.W2d 56 (Ky App.
1979): U S. v. WRW Corporation, et al., No. 91-6253 (6th Cr
Feb. 17, 1993) (1993 West Law 36152); United States v.
Daugherty, 599 F. Supp. 671 (E.D. Tn. 1984).
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In these cases Anderson admitted that both Spurl ock
and Sarah Ashley were thinly capitalized with only $1, 000
of capital investment each. The record denpnstrates that
this capitalization was insufficient to pay the normal
expenses associated with the operation of coal mnes. In
addition, the evidence shows that corporate formalities have
been di sregarded. Since 1988 there have been no regul ar
st ockhol der neetings and there has not been an accounting to
all shareholders. The evidence further shows that Hobart
Anderson is a personal guarantor on every bank |loan to
Respondents, that he posted the required bonds to enable
Respondents to conduct m ning operations, and that he has
personal ly directed the reallocation of assets, including
m ni ng equi prent between and anong his network of
corporations as if they were his own.

Ander son hinself concedes that no one tells him
how to run the businesses. |In particular, he notes
that he makes all the decisions about the allocation of
corporate assets and deci des when and where anong the
various subsidiaries to send the m ning equipnment. He
i njected nore than $100, 000 from Hobart into Spurlock
for expenses and between $100, 000 and $150, 000 from Hobart
into Sarah Ashley for operating expenses while both conpanies
continued to | ose noney. Anderson al so made the decision
for Hobart to pay Spurlock's $51,000 bank line of credit.
Anderson al so transferred equi pnent owned by Hobart to
Sarah Ashl ey and Spurlock w thout charge. Hobart and sone
of its other subsidiaries also pay expenses on behal f of
t he Respondents.

Hobart al so owns 100 percent of el even other corporate
entities identified at the hearings as B&J M ni ng, Cross
Gate M ning Conmpany, Wodland Hills Mning Conpany, DW
M ni ng Conpany, Broken Hi Il M ning Conpany, Little El khorn
Coal Conpany, Oak Park Coal Conpany, White Cl oud M ng Conpany,
Brass Ring M ning Conpany and Dusco. Anderson is president
and chief operating office of all 13 corporations and has
asserted conmplete discretion to act on behalf of all of them

Finally, although the evidence appears inconclusive
regarding the distribution of dividends to the individua
sharehol ders and there is no evidence that individual share-
hol ders si phoned off corporate funds, these factors al one
do not nitigate against piercing the corporate veil in this
case because Respondents were never sufficiently capitalized
and appear to have continuously operated at a loss. As the
court held in the WVRWcase, to enphasize these two Wite
factors under the circunmstances would be to hold in effect
that courts cannot pierce the veil of an insolvent corporation
despite the fact that all other factors favor piercing the
corporate veil
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In addition to holding that the equities of this
case support piercing the corporate veil, it is clear that
the corporate veil should be pierced under the "alter ego”
t heory, because Respondents and Anderson did not have separate
personalties. In light of the | ack of observance of corporate
formalities or distinction between the individual and the
corporations there was i ndeed a conplete nmerger of ownership
and control of Respondents with Anderson personally. WRW
supr a.

Thus, even assum ng, arguendo, that the criterion at
issue is relevant to a mne operator already out of business,
I do not find that Spurlock and Sarah Ashley would in any
event have net their burden of proving that the proposed
penalties of $1,197 and $7, 382, respectively, would have an
adverse affect on their ability to continue in business.
Accordingly, and in consideration of the representations
and docunentation submitted in these cases regarding the
criteria under Section 110(i) of the Act, | find that the
penal ti es proposed are indeed appropriate.

ORDER

Spurl ock M ning Conpany, Inc. is directed to pay
civil penalties of $1,197 within 30 days of the date of this
deci sion. Sarah Ashley M ning Conmpany, Inc., is directed
to pay civil penalties of $7,382 within 30 days of the date
of this decision.

Gary Melick
Adm ni strative Law Judge

Di stribution:

Anne Knauff, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 2002 Richard Jones Road, Suite B-201, Nashville,
TN 37215 (Certified Mil)

Hobart W Anderson, President, Spurlock Mning Co., Inc.
Sarah Ashley Mning Co., Inc., P.O Box 989, Ashland, KY
41105 (Certified Mil)
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